[COMMITTEE PRINT NO. 12 


REPORTS OF THE DEPARTMENTS OF INTERIOR, AGRICUL- 
TURE, AND JUSTICE ON H. R. 1921, A BILL TO SETTLE 
POSSESSORY LAND CLAIMS IN ALASKA 
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held to meet the stat itory requirements for possessory nights under 


the above-mentioned statutes. Inclusion of “aboriginal occupancy 
or title’ on the s: me basis as the possessory rights statutes app ars to 
imply that aborig nal occupaney or title constitut Sa clo 1d on p iblie 
land = titles vithout reference to such = statutes. In our opinion 
aboriginal occupancy or title is not a cloud on public land titles for 


the reasons viven b ‘low. 

Possessory rights based solely upon aboriginal occupancy Or use are 
of a very different nature from the other rights based upon statutes 
listed in section 3 (c), since they are subject to being extinguished at 
the will of the sovereign. An examination of cases would seem to 
indicate that a possessory right based solely upon aboriginal occupancy 
or use does not confer absolute title upon its holder, but merely C1Ves a 
right of oecupaney while title remains in the sovereign; that this right 
of occupancy may be extinguished at the will of the sovereign and that 
compensation therefor is payable only at the will of the sovereign: 
and that such rights do not partake of the nature of property rights 
protected by the fifth amendment to the Constitution. Aboriginal 
rights may be asserted only when the sovereign sees fit to afford the 
claimant a forum for assertion of such rights. 

The position of such rights was well established in the early case 
of Johnson v. M’Intosh, 8 Wheat. 543 (1823), in which the plaintiff 
claimed on the basis of a purchase and conveyance from certain Indian 
tribes and the defendant under a patent from the United States. In 
delivering the opinion of the Court, Chief Justice Marshall discussed 
the validity of aboriginal title at considerable length. The theory 
adopted by the Kuropean nations in this continent, and followed bv 
the United States after its establishment, was that title to the land 
of the aborigines was in the sovereign by right of discovery or con 
quest, subject only to a right of occupancy by the aboriginal inhabi- 
tants. This right could be abrogated at the will of the sovereign 
For this reason judgment was for the defendant since the Indian tribes 
had had no title to the land which they could convey to the plaintiff 
which could prevail against that which the defendant had derived from 


the sovereign, in this case the United States 





This does not mean that Indian title is of no validity Kor private 
action must be taken by 
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persons to obtain title tO land, 


the sovereign owner of that land, and, unless the sovereign takes action 
to divest the aboriginal occupants of their right of occupancy, that 
right will be protected against third parties. For this reason, the 
Supreme Court. in Cramer v. United States, 261 U.S. 219 (19238). and 
in United States, as Guardian of the Hlualpai Indians of Arizona v. 
Santa Fe Pacifie R. Co., 314 U.S. 339 (1941), upheld as against private 
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States In the prevailing opinion the Court speciiiea reiterate 
: ; : 1 HW 
the baste doctrine OF tndian occupane as Stated above, in the toiulow 
Ing Words: 

It has long been held that | rt of discovery the title to lands l d by 
Indian tribes vested in the reigi Chis title was deemed subject to a rig 
of occupancy in favor of l in tribes, because of their original and previous 
possession. It is with the e nt of this right of occupancy, this original India 


title, that we are concerned here 
As against any but the sovereign, original Indian title was accorded the pro 


tection of complete ownership: but it was vulnerable to affirmative action 








sovereign, Which possessed exclusive power to extinguish the right of occups a 
will. Termination of the right by sovereign action was complete and left the 
land free and clear of Indian cla Third part ld not question the justness 
or fairness of the methods used to extinguish the right of oceupaney Nor could 


the Indians themselves prevent a taking of tribal lands or forestall a terminatior 


of their title (8329 U.S. 40, 46, and cases cited 
That the Indian right of occupaney is not a property right in th 
accepted legal sense was clearly indicated when (/nited States v. Alcea 
Band of Tillamooks, 341 U.S. 48 (1951), was reargued. The Supreme 
Court stated, in a per curiam decision, that the taking of lands to 
which Indians had a right of occupancy was not a taking within the 
meaning of the fifth amendment entitling the dispossessed to just 
compensation. 

Since possessory rights based solely upon aboriginal occupancy o1 
use are thus of an unusual nature, subject to the whim of the sovereign 
owner of the land who can give good title to third parties by extin 


euishing such rivhts, they cannot be reearded ts clouds upon titie lt 
the ordinary sense of the word. Therefore, we suggest the deletion 
in section 3 (ec) of the bill, of the words “upon aboriginal oceupanes 
or title, or.”’ 


It is not thought that the suggested deletio from the definition 


ol “possessor y nehts”’ in section 3 (ec) would work an undue hardship 
ipon the natives of Alaska The definition of “IMpror ed lands 
proposed by the Department for section 3 (e), coupled with the 
provision of the proposed section 6 (b) that proof that ar tract has 
been improved withi terms of that definition shall constitu 
co rclusive proof 0! possesst rl ‘hts for the p pos ) thre | 
should provide full prote on TOP COM MUNALTTES a lind ints it ( 
and nonnative, who have actually oceupted and used lands in Alas 


on an exclusive basis for a period of 5 vears before the filine of a 


claim under the bill. 








| PORTS OF INTERIOR, AGRICULTURE, AND JUSTICE ON H. R. 1921 


furthermore, it is anticipated that claims based on aboriginal 
occupaney will still be filed Such claims might be made unde 
the possessory rights statutes listed in section 3 (e), in particular the 
ISS4 act ‘There is no desire on the part of the Department to prevent 
the prosecution of such claims under those statutes since any posses- 
Sol claims under those statutes constitute venuime clouds on title, 
but it is thought undesirable, in legislation designed to clear up clouds 


on title, to give standing as clouds on title to claims which are based 
solely upon aboriginal occupancy or title and which do not, for the 
reasons given above, seem to be at this time clouds on title 

Il. We recommend that H. R. 1921 be amended to vest jurisdic- 
tion in the District Court for the District of Alaska instead of the 
Court of Claims 

It is customary for land titles to be adjudicated in local courts in 


the American judicial system \s it has been stated in 3 Cyclopedia 
ol Fed ral Procedure 3d ed section 4.05: 

» determine the title to or possession of real property are necessarily 
ti pa Repre nta \ ( this Class are . ' lt to re ove @l { ) tit 
to real propert 


n support of this proposition Tyler v. Stanolind Oil & Gas Co., 77 F 
9d 802 (5th Cir. 1935 certiorart denied, 296 U.S. 627 (1935), is 
cited In that case, dealing with a cloud on title to certain land, 
the defendants contended that venue was lacking since none of them 
led in the El Paso division of the western district of Texas in which 


resi 
suit was brought The court pointed out that the property the title 
Lo hich was in dispute, lav within the division, and stated that if 


was an elementary proposition that a suit to remove a cloud on title 


to real property is local in charactet 

H. R. 1921 would vest jurisdiction of this kind with respect to 
Alas can and matters in the Court of ¢ laims, meeting in Washington, 
and able to act in Alaska only through commissioners. This seems 
an undesirable precedent since it is basic to our jurisprudence that 


uch actions should be determined close to the situs of the land 
| 


Furthermore, the Court of Claims is not as experienced in land matters 


is the district court Ii this change were adopted, a number of 
changes in the language of Hi. R. 1921 would naturally be required 
The Bureau of the Budget has advised that it has no objer tion to 


the presentation of this report to vour committee. 
Sincerely yours 
os Orme Lewis, 
Assistant secretary of the Interior 
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Dear Dr. Mit! Reference is made to your request of August 


19 fora report by this Department on Committee Print 10—A of H. R 


1921, a bill to settle possessory land claims in Alaska. On February 
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Th iterest of this D m il i | 19Y t Diiei- 
tion within the Tongass and Chu eh N ion | phe q 
tion is of vital importan within the ‘Tongass N nal Ke 1¢ 
comprises some 16 million a and contan most of the commer 
timber in the panhandle of southeastern Alas 

The ‘Tone: ss lorest Was created hy withdraw s Tro] thy 1) bylie 
domain by Presidential proclamations bet 1902 and 9 The 
78 billion feet of virein timber within the forest suit rimai for 
manufactur ito pulp, and is o { ( » SUDDO 
perpetuity 4 or 5 pulp mills having a nual « out 750,000 
tons. This ts about 4 percent of preset tal | ed S Ss con- 
sumption of wood pulp In addition, a signif f numb i 
mills and veneer mills could also tilize the lo mm ron a 
sustained-vield basis. When fully developed the timber resources of 
the Tongass Forest can support, directly or indirectly, almost doubl 
the present population of about 30,000 in southeastern Alaska im- 
ber industries will furnish much needed vear long emplovment, not 
only to the whites but also to t he 6,500 Indians 

The mode of life ior the south asi \] Ski I} a1 mii h the sam 
as that of the whites The Indians live either in villages of their 
own or in the principal towns, such as Craig, Juneau, Ketchikan, 


Petersburg, Sitka, and Wrangell. Few reside within the commercial 
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views of the D i! ent of | on the R. 192 to settle 
| Ssessory land cial in Alask n | vision thereof 
Committee Print 10—A, dated A 2, koe 
The bill, which, if enacted, is to be known as the Alaska N: 
Lands Act, is intended to settle all claims of pe SSO1 richts to lands 
In Alaska. and to Droy ide the for mM and proced I'¢ by which any Sti h 
claims may be actudicated It would confe risdiction on the Court 
of Claims to hear and determine the claims for pos rv rights which 
are to be filed within 2 rs from the dat the publication of notice 
in the Federal Register | he Seeret a eh aan 
It Wot Id be pro ided t! t hi ( rt, of (¢ ! on the | > 
of its determit ation | enter a decree of tit to the claimant an 
adverse party, or to the United States; (2) award money judgment 
against the United States in certain circumstances; (3) grant othe 
relief as may he just and proper under the circumstances Where in 
conflict, a“ valid publie land eclaim’’ would be recognized as paramount 
over a ‘‘valid claim of possessory rights’; and generally in such cir- 
cumstance the court would be required to decree title to the holder 


of the public land claim and to award to the holder of a valid claim 


of possessor) rights a money judgment against the United State 


the value thereof 
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The bill would confer upon the Court of Claims ‘sdiction to 
hear and determine the cases arisine und his Department 
stronelv recommends that all necessary amen be made to tl} 
bill to provide that jurisdiction to hear and determine the claims be 
conferred upon the United States District Court for the Territory 


of Alaska rather than upon the Court of Claims It is historically 


basic in our jurisprudence, and soundly so, that cases involving rights 
in and title to land should be determined by courts located close to 
the situs of the land The distriet courts of the United States a1 

the Federal courts customarily exercising jurisdiction in land cases 
Ever since the Court of Claims was organized in 1855, its jurisdiction 
has been limited to the rendition « mon a ents mn actions 
brought for that relief against the United States At no time tn th 
past has the Court of Clain Dee! ! risdiction to decree land 


titles. The loe: | nature o the issues Mm oOlved m } ory proy ed 


for by the bill makes the dist rt t lo 1 forul LO] 
determinations hbeeau of its proxi uv te he lands in disp ar 
its more convenient availa ity to the li ant na ! s involved 
In Hynes v. Grimes Packing Co., 337 U.S. 86, at 126 (a ease involvin 
an Alaskan fisherv), the United States Supret ( rt recoenized 


this logic when it said 
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by law This is made clear by tl roOpOoses cdme} to the 











\ | 
vii oO ¢ 
1 
L i SUECLY 
} { 
| \ to 
) ( ‘ ( : 
) | 
( Da ) 
ra 
| 
' 
{ { 
ilo ) { 
i ) ' | } ) q 
| ] 
) iv< ( i Lo 
, , i | 
in on ¢ Dro lands lie eal of 
| ! ole a 
{ it Ssastowhichimy Veients Uta rn Haas i mn 
' 
OF tithe | ( t Chis Depa O 
possessed of lor {10] hich woul ) ry hel 11 ne 
| ( ! Wl \ ‘ I | ( | 
ry 11 CXD! ) | | 1 n rit ou } YO be 
rol ' | leo 
ii) { t t > \ ‘ ) ’ i 
‘ ‘ lt \ | it) » De! it tl hil ! I i a 
1 , ; 
sia recom he out s f c| 
i t | yt] ren iie 
) | ‘ 3 4 : 
(it i ) ) il ’ ) ) \ 
i i? t i t i } 
} i | \ ' 
Ihe \ 1 fa 1) 1 »« 1] ( oO iscad ¢ I l I \ tiie 
‘ ‘ ] 1 
( mal t hire out ive I inn ate preceding Ul 




















1 ‘ 
hill ould perm I ne or ¢ ns fol L period ol > vears altel 
‘ | 1] | { 
} LOL O Dé l Nn 1) YINONUT OLMOW Le (li il¢ 
; ' t | + . 1 land 1 ] 
i : t Cl ) ' ’ tL Labia i ) } il 
ted yn | 7 ) ( nt rl eC : tile » } 
} 4 tT) ] 
efor | f th ( ( l Ol ) tiv 0 Hiities 
{ ——_ ‘ . 
( i iss on ! | I Wiel oO encourage | I te fl O 
( 1 po le flood of el: S, 10 18 5 i that the date of the 
' : 1 
act, ra r than the da OL tine of a clamm, bi 
mixed poimmt of time rior to wh period » vea 
I 
have a ity 
) ] | P 4 } 
\s me elope | below, but for the special reason 
1 ; 
nter alia provisions regarding 1 lane 
a ; : 
constitute the creation of new rights not prey recog L 
r rd f sit] , i ‘ | ail } 
no award of title, and no money judement should be 
- i eae eae ved lands’’ below 1 , 
provi¢ ea tor as 0) Impl Ver anas weLOW | mark on 
oa 


»} 


navigable waters 





REPORTS OF INTERIOR 


In reference to mone judgments acamst th Un a States 1o1 
the value of posse ssory rights, wher awards of 1 tle are not allowable 
because of conflict with some rights or interest nized S para 
mount. the proposed revision of thy itl would ‘ uation dat 
as the “date of the first determination of possesso rights, 

There is no doubt that it hes within th power ob Cx cr] 3 so to 
provide, and again, this Di partment defers to legislative polie, 
that respect. In Afilh vif ted States, supra, | vas held that tl] 


taking of an individual Alaska Indian’s right of ocecup: 


pensable, At this point and only at this pomt the Supreme Court 


of the United States has expressed criticism of the Miller decision 
In footnote 28 to its opinio in. ETunes x Grin Pael] Oo. 397 | ~ 


86, at 106, the Supreme Court mdicated that the Indian right of 


occupaneyv is not compensable “without specifie legislative direetion 
to make payment Irom this it would appear that the provisions 
reevarad | the awa cd oO; mone wdem ts al in t}) itevory of an » ot 
of grace by the sovereign and compensation in money is not dictated 
bv the fifth amendment But if, as proposed by the mstant bill, 
compensation is to be made in mone V LOr possessol rights as to which 


awards of title are denied it Is th reco nmendation of this Department 


that the bill should fix a valuation date having some more realist 
relationship to the basis for affordit the relief Certainly it would 
be a departure from anv ordinary principles to have value determined 
at the time of the trial of an issue where that issue arises out of 
conflict whieh had it ption lone pr Chis Department 
mclined to prefe the idea of the original bill 1a h viuation 
should be made as « the da when t] Valla LO ela LW 
initinted It should also be made el Ar, ly SuItaAD! amenam it that 
no interest or interest substitute shall be allowed as a part of or upon 
any money judgment 
\ LVi¢ 4 i W * 

By in luding “water 1 lis cle roi ) I I oO! I 
would denv an award of title to 1 Claimant ol xclusive rights 
lands below the mean high water mark ut wo rrovide fon 
award of a money judem«e ) or | Vial ( suct $0 i 
of this Let " 

The proposed revision (see. 7 (b would, in substance, permit tl 


award of title to the claimant in the case of “improved lands” ‘‘ below 
the line of ordinary hich tide along any tidal waters’; but other claim 


ants (possessor rights—no improvements) ol “such lands” ( 
tidal witers would be relegated to a monev jude nent 1 hh By 
its silence, the proposed revision would apparently allow the award of 
title to claimants of lands (whether improved or not) beneath inland 
nontidal waters, whether navigeble or not Se t full paragraph 
on page 3 of the report of the Department of | Interior, July 30 
1953 

It is felt that in considering any such provisions the Co ress should 
be aware of the fact that they would constitu a sui ntial dep 


from the historie land policy of the United States. This may be 
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nost ! ocus | callin ion » the of May 
| SUS QO Stat ) ce, 299, 48 | ~. | \ 34 } | It was this act 
! } othe! ( { ( asthe © stead law LO (las 
ovided ssly that hin mtained in it “shall be 
mil I a Lt 1 oO stat hat m 
{ { out the Lerrit las Ol \ rt thereo 
| | ais ¢ »| 2 1. © ) right o 
1 otal ) te 1 el nor the it i é | hited 
States to re ime possession of such tands, it Deine declared that all 
. i@hts shall continue to be held by the United States in trust 
the people of any State or States which may hereafter be erected out 
of said ‘Territory The te rm ‘navigable Waters,’ as herein us dl, shall 
” held to include all tidal waters up to the line of ordinary high tid 


ind all nontidal waters navigable in fact up to the line of ordinary 
| iter mal It is too well established to require citation that 
in the t instance the sovereign (United States or the States, as thi 
case may be), and not the riparian proprietor, holds the title to th 
lands beneath inland waters, navigable in fact As to tidelands 
lands over which the tide ebbs and flows, between high and low tide 

the title, until the creation of a State, is held by the United States in 
trust for the benefit of the future State, and when a State comes into 
being the title passes to the State as an in¢ ident of statehood And 


as to the subme reed coastal lands below low tide, mere reference to 
the Submerged Lands Act of 1953 (Public Law 31, 83d Cong., Ist 
sess., c. 65) suffices without elaboration Kor the purposes ol this 
eport, these brief and not necessarily complete comments are intended 
only to illustrate that these provisions (express or implied) of the 
proposed revision ol H. R. 1921 would be contrary to the established 
land policy of the United States. 
While deferring to legisiative policy, this Department feels. for thr 
reasons stated, that 1t would be appropriate to suggest that 
1) No provision should be made for the award of title to any 
lands below ordinary high water mark (excepting only inland 
waters not navigable in fact 


2 Sinee the provisions of the proposed revision ol thr Dil 


regarding ‘improved lands” would effect the creation of new 
rnehts not pre viously recognized if sueh provisions are to be 
made in this bill, no provision should be made for a money jude 
ment in leu of an award of title to anv lands below high wate 


mark (excepting only inland waters not navigable 


: If it is determined that claims of possessoryv rights (not 
mproved lands) to lands below high water mark (excepting only 


inland waters not navigable in faet) are to be included within the 


scope ol the bill, the rehef afforded should be limited to compel 
sation by a money judgement, without an award of title 


io whatever extent it mav be desirable or necessary to protect 
st disturbance 1 sting improvements extending over tid 

lands or inland navigable wa I appropriat administrative licenses 

ott ) \ bye } i sibrect Lo j paral uid) } 1 rN) 

Vi I ~ >} PROCEKED | 
' , ; ; . ‘ 

It is suggested that under the headine ol Ctreneral Procedures Lhe 
. 29 ,1 - , 
bill be amended by inserting a new subsection immediately following 


the tirst subsection to provide essentially Lirat 
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| D i 1 
=| b ) ) e R : | ( 

Th sas ot cours tha s D I } 
adopt reference y ( 

Rule f Civil | ( 
questi \ ? j 2 
man rt 1 ( 

l‘o Vboutevel tent thre vill Ould \ hol / i recoy yy MO! \ 
judgmicnts against the United States in fa r of a “community of 
natives” (as distinguished from individual natives), it is submitted 
that the bill should be amended to ovide expressiy tor offsets in 
favor of the United States, because of funds expended gratuitous!y for 
the benefit Ol the claimant, at aust to the san degree that offs ts are 
pe rmitt “cl by th third paragrapl of section 2 of the tndian Claims 
Commission Act of 1946 ‘| his would seem » be requu ad to avoid 


prele rring one group of Indians over another, and also because of the 


sheet equities of the situation 


Vill. COSTS 


Section 9 (ec) of the proposed revision would provide that ‘The 
costs of a successful claimant of possessory rights shall be taxed 
against the United States, but such costs shall not include attorneys’ 
fees.”" It is the exception rather than the rule that costs are made 
recoverable against the United States 

The Bureau of the Budget has advised that there is no objection to 
the submission of this report 

Sincerely, 
WitiiAM P. RocGers, 
Deputy Attorney Ge neral. 





